
 

 

 

 

 

 
 
 

ADVISORY OPINION NO. 2026-22 

Applicant Name: Gordon Payne 

Association Name: Westglen Village Condominium Owners Association 

Association Type: Condominium Association 
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Board Board of Trustees or Management Committee 
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CC&Rs Declaration of Condominium of the Westglen Village Condominium, dated 
September 29, 1979, as subsequently amended 

Governing 
Documents 

The CC&Rs (Declaration), Bylaws, and Rules/Policies of the Association 

Mr. Payne Gordon Payne 

Office Office of the Homeowners’ Association Ombudsman 

 
 

Summaries of  each legal question are included at the start of  each section. These summaries aim to 
provide a clear and straightforward answer to the question and should be read in conjunction with 
the complete analysis. 

 

  

 

  

06/22/2026

https://le.utah.gov/xcode/Title57/Chapter8/57-8.html?v=C57-8_1800010118000101
https://le.utah.gov/xcode/Title16/Chapter6A/16-6a.html?v=C16-6a_1800010118000101


 

Office of the Homeowners’ Association Ombudsman 
Heber M. Wells Building • 160 East 300 South • SM Box 146701 Salt Lake City, UT, 84114-6701  

hoa.utah.gov • email: hoaoffice@utah.gov 

2 

INTRODUCTION & BACKGROUND FACTS 

 A dispute has arisen between Mr. Payne and the Association regarding procedural compliance with 

the Governing Documents and Utah statutes governing financial oversight, budget adoption, and 

community governance. Mr. Payne contends that the Association has failed to provide the required 

independent audits, improperly implemented fee increases and clubhouse charges, and conducted recent 

elections in violation of the Bylaws' secret-ballot requirements.1 The Association asserts that its financial 

management and election procedures, including the use of voice acclamation for uncontested seats, adhere 

to standard practices and that certain procedural objections were waived. Additionally, the Association 

maintains that it has addressed concerns regarding record transparency by updating insurance 

documentation on the owner portal. The material facts and timeline, as presented to the Office and 

approved by the parties, are as follows: 

 

• During 2023, the Board approved and implemented an increase in member dues. 

• In January 2024, a group of owners, including Mr. Payne, formally requested that the Board 

address missing financial records and the absence of independent annual audits. 

• On November 1, 2024, the deadline passed for the date Mr. Payne initially identified as the 

deadline for the 2025 draft budget distribution under his original interpretation of the CC&Rs. 

• In January 2025, the parties engaged in a discussion regarding the performance of the prior 

property management company and the status of financial records. 

• In March 2025, the Association transitioned to a percentage-based assessment structure and issued 

notice regarding the hiring of a new property management firm. 

• On July 7, 2025, the Association conducted a reconvened annual meeting via a virtual platform. 

• On July 16, 2025, the Board held a meeting and agreed to implement a $50 non-refundable 

reservation fee and a $20 refundable cleaning fee for the community clubhouse. 

• On August 20, 2025, the property manager informed the Board that the Association would cease 

responding to Mr. Payne’s compliance concerns, citing his submission to the Ombudsman as 

pending litigation. 

• On September 8, 2025, the Association notified owners of the new clubhouse fees, prompting a 

formal objection from Mr. Payne via email; on this same date, Mr. Payne filed his first request for 

an Advisory Opinion with the Ombudsman’s Office. 

• On September 17, 2025, the Board held a meeting to review financial statements and discuss future 

community projects. 

• In October 2025, the Association’s Certificates of Insurance posted on the owner portal reached 

their expiration date. 

• On October 21, 2025, the Ombudsman’s Office issued Advisory Opinion 2025-01, concluding 

that the Association had not complied with requirements regarding audits, budget distribution, 

and financial record-keeping. 

 
1 Mr. Payne also argues that the Office should review the continued imposition of a $400 transfer fee assessed upon the 
transfer of property within the Association. However, as identified in Advisory Opinion 2025-01, this issue was known or 
should have been known to Mr. Payne more than one year before he submitted his request for an Advisory Opinion. As 
such, the Office once again lacks jurisdiction to address this matter pursuant to Utah Code § 13-79-104(2)(a)(iii). 

https://commerce.utah.gov/hoa/
mailto:hoaoffice@utah.gov
https://commerce.utah.gov/wp-content/uploads/2025/12/Advisory-Opinion-2025-01.pdf
https://le.utah.gov/xcode/Title13/Chapter79/13-79-S104.html?v=C13-79-S104_2025050720250507
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• Between October 21 and October 22, 2025, Mr. Payne identified what he determined to be 

procedural defects in the 2023 dues increase while reviewing records related to the Advisory 

Opinion. 

• On October 22, 2025, Mr. Payne requested that the Board cure the violations noted in the 

Advisory Opinion and sought reimbursement for towing and filing fees. 

• On October 30, 2025, the Board informed attendees at a meeting that the 2026 budget had already 

been approved and would be distributed shortly. 

• On October 31, 2025, the Association distributed the approved 2026 budget to the membership, 

leading Mr. Payne to email the Board alleging violations of budget timelines and open meeting 

requirements. 

• On December 1, 2025, Mr. Payne requested copies of the Association’s updated insurance 

certificates for 2026. 

• On December 1, 2025, the Association issued the official 2026 Budget Notice detailing a 6% 

assessment increase, which Mr. Payne contested as procedurally invalid. 

• On December 2 and December 3, 2025, Mr. Payne and Association representatives exchanged 

emails in which Mr. Payne retracted his previous interpretation of the budget deadline but 

maintained that the budget approval process violated statutory open meeting requirements. 

• On January 6, 2026, Mr. Payne filed a follow-up Advisory Opinion request regarding the 2026 

budget approval, insurance records, and the collection of fees.2 

• On February 14, 2026, the Association held its 2026 Annual Meeting. 

• On February 19, 2026, the Association generated updated Certificates of Insurance and posted 

them to the owner portal. 

• On March 3, 2026, a reconvened annual meeting was held, during which Trustee elections were 

conducted by voice acclamation rather than secret ballot. 

• On March 4, 2026, Mr. Payne emailed an objection to the Board regarding the election procedure, 

citing the secret ballot requirement in the Bylaws. 

• On March 9, 2026, the Association responded to the objection by stating that acclamation was 

standard for uncontested elections and asserting that the objection had been waived; Mr. Payne 

subsequently forwarded this dispute to the Ombudsman’s Office. 

 

 Since the dispute remains unresolved, the Office issues this Advisory Opinion pursuant to Utah 

Code § 13-79-104. 

  

 
2 Mr. Payne also asks the Office to address the Association’s alleged refusal to comply with the conclusions reached in 
Advisory Opinion 2025-01. However, as noted in Utah Code § 13-79-104(9), an advisory opinion issued by the Office is 
not binding on any party. Therefore, the Office declines to address the Association’s alleged failure to conform to the 
conclusions reached by the Office pursuant to Utah Code § 13-79-104(7)(a)(iii), as Utah Code § 13-79 provides the Office 
no enforcement authority. However, the Office notes that, pursuant to Utah Code § 13-79-104(10), if an advisory opinion 
is disregarded and the same issue is later decided in court in favor of the same party as the advisory opinion, the court may 
award that party reasonable attorney fees and court costs incurred from the date of the opinion forward. If the court also 
finds that the opposing party knowingly and intentionally violated the law, it may impose an additional civil penalty of up 
to $5,000.  

https://commerce.utah.gov/hoa/
mailto:hoaoffice@utah.gov
https://le.utah.gov/xcode/Title13/Chapter79/13-79-S104.html?v=C13-79-S104_2025050720250507
https://le.utah.gov/xcode/Title13/Chapter79/13-79-S104.html?v=C13-79-S104_2025050720250507
https://commerce.utah.gov/wp-content/uploads/2025/12/Advisory-Opinion-2025-01.pdf
https://le.utah.gov/xcode/Title13/Chapter79/13-79-S104.html?v=C13-79-S104_2026050620260506
https://le.utah.gov/xcode/Title13/Chapter79/13-79-S104.html?v=C13-79-S104_2026050620260506
https://le.utah.gov/xcode/Title13/Chapter79/13-79-P1.html?v=C13-79-P1_2025050720250507
https://le.utah.gov/xcode/Title13/Chapter79/13-79-S104.html?v=C13-79-S104_2026050620260506
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ANALYSIS OF QUESTIONS PRESENTED & GOVERNING LEGAL PRINCIPLES 

This dispute raises the following legal questions for the Office: (1) What are the requirements for 

adopting an association’s budget? (2) What records is an association required to maintain and produce 

upon request? (3) What are the requirements for adopting rules and fees? (4) What are the voting 

requirements for board member elections? 

1. What are the Requirements for Adopting an Association’s Budget? 

Summary: Before May 6, 2026, neither the Utah Condominium Ownership Act nor the Utah Revised 

Nonprofit Corporation Act required a condominium association to adopt an annual budget, and any 

annual requirements came solely from the association's governing documents, which must be followed 

under Utah Code § 57-8-8. Applying these principles to Mr. Payne's complaint, because the 

Association's CC&Rs required only that a budget be prepared and distributed to owners by December 

15 and did not require adoption at an open meeting, and because the record shows the budget was 

discussed at the October 2025 board meeting, it did not violate Utah law with respect to the 2026 

budget. However, with the enactment of Utah Code § 57-8-7.6, as of May 6, 2026, the Association is 

now required to prepare and adopt an annual budget, present it to homeowners at an open meeting, 

and allow homeowners a 45-day window to disapprove the adopted budget. Therefore, the process used 

for the 2026 budget complied with the law at the time it was adopted, but going forward, the Association 

must update its practices to meet these new statutory requirements. 
  
 General Legal Principle: Before May 6, 2026, the Condominium Ownership Act itself did not 

require an association to prepare and approve a new annual budget. Instead, Utah Code § 57-8-17 states 

that an association must keep its most recent annual budget on file and provide a copy to any homeowner 

upon request. This language does not require an association to adopt a new budget annually; it only requires 

that it maintain a copy of the most recently adopted budget used for the association's operations. However, 

as of May 6, 2026, Utah Code § 57-8-7.6 now requires an association to prepare and adopt a budget at 

least annually in addition to reasonably complying with the requirements and obligations outlined in its 

governing documents, as specified in Utah Code § 57-8-8, including any budget preparation and adoption 

requirements stipulated therein. For purposes of this analysis, the Office will review the law in effect at the 

time the budget was adopted. 

 For an association registered as a nonprofit corporation or in situations where it is explicitly 

referenced and incorporated by the Condominium Ownership Act, an association must also comply with 

the requirements of the Utah Revised Nonprofit Corporation Act. Importantly, however, even if an 

association is registered as a nonprofit corporation, the Utah Revised Nonprofit Corporation Act also does 

not impose any specific requirements for preparing and adopting an annual budget. Utah Code § 16-6a-

822(3) provides that board members are entitled to rely on information provided to them by third parties 

whom the board member has a reasonable basis to believe have accurate information. Accordingly, unless 

otherwise stipulated in the governing documents, an association’s board may rely on information provided 

to it by a management company, accounting firm, or other outside individual or group when adopting a 

budget, and is allowed to reasonably rely on the data and information provided without the requirement 

that the board conduct an independent analysis or recalculation of what is provided. Under Utah law at 

the time of the budget’s adoption, as long as an association operated within its last approved budget, to 

the extent one existed pursuant to the governing documents, made the relevant financial documents 

available, and complied with any additional budgeting requirements contained within its governing 

https://commerce.utah.gov/hoa/
mailto:hoaoffice@utah.gov
https://le.utah.gov/xcode/Title57/Chapter8/57-8.html
https://le.utah.gov/xcode/Title16/Chapter6A/16-6a.html?v=C16-6a_1800010118000101
https://le.utah.gov/xcode/Title16/Chapter6A/16-6a.html?v=C16-6a_1800010118000101
https://le.utah.gov/xcode/Title57/Chapter8/57-8-S8.html?v=C57-8-S8_2025050720250507
https://le.utah.gov/xcode/Title57/Chapter8/57-8-S7.6.html?v=C57-8-S7.6_2026050620260506
https://le.utah.gov/xcode/Title57/Chapter8/57-8.html
https://le.utah.gov/xcode/Title57/Chapter8/57-8-S17.html?v=C57-8-S17_2025050720250507
https://le.utah.gov/xcode/Title57/Chapter8/57-8-S7.6.html?v=C57-8-S7.6_2026050620260506
https://le.utah.gov/xcode/Title57/Chapter8/57-8-S8.html?v=C57-8-S8_2025050720250507
https://le.utah.gov/xcode/Title57/Chapter8/57-8.html
https://le.utah.gov/xcode/Title16/Chapter6A/16-6a.html?v=C16-6a_1800010118000101
https://le.utah.gov/xcode/Title16/Chapter6A/16-6a.html?v=C16-6a_1800010118000101
https://le.utah.gov/xcode/Title16/Chapter6A/16-6a-S822.html?v=C16-6a-S822_1800010118000101
https://le.utah.gov/xcode/Title16/Chapter6A/16-6a-S822.html?v=C16-6a-S822_1800010118000101
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documents in accordance with Utah Code § 57-8-8, it was not otherwise required to create a new budget 

in accordance with any standardized requirements. 

 Application to Matter: Mr. Payne argues that, while the Association did comply with the timeline 

requirements under the CC&Rs for the annual budget, it failed to present that budget at a properly noticed 

open meeting. The Association responds that all board meetings are open to members and that each 

meeting is preceded by the statutorily required notice. At the time of the budget’s adoption, Utah law did 

not require condo associations to adopt an annual budget or specify the process for doing so. Therefore, 

any obligations of the Association related to the budget adoption process at the time Mr. Payne submitted 

his request are contained in the Governing Documents, which the Association must comply with under 

Utah Code § 57-8-8. Section 9.02(c) of the CC&Rs states that “on or before December 15…the 

Association shall prepare and furnish to each Owner, or cause to be prepared and furnished to each Owner, 

an operating budget for the upcoming fiscal year.”  

 Importantly, nothing in Section 9.02(c) of the CC&Rs requires the Association to adopt the annual 

budget at an open meeting. Similarly, Utah law at the time did not require that the Association’s budget be 

adopted at an open meeting, and provided other options for that purpose. Specifically, Utah Code § 16-

6a-813(1)(a) states that “unless otherwise provided in the bylaws, any action required or permitted…to be 

taken at a board of directors’ meeting may be taken without a meeting if all members of the board consent 

to the action in writing.” Accordingly, the Board retains the authority to vote and take action without a 

meeting, provided all Board members consent to the action.  

 Further, Mr. Payne concedes that the 2026 annual budget was discussed during the October 2025 

Board meeting. In reviewing the meeting minutes, it appears that the budget was raised and discussed 

during the homeowner open forum portion of the meeting. Although Mr. Payne contends that the budget 

was already approved before that meeting, as discussed above, there is nothing to demonstrate that the 

Board acted in violation of Utah law at the time of the adoption; nor has Mr. Payne requested records 

related to action taken without a meeting. As such, no evidence has been presented to the Office 

demonstrating that the Association violated Utah law regarding the budget adoption and presentation 

requirements set forth in the CC&Rs. 

 A Note on Statutory Changes: While the analysis above is based on the law in effect at the time the 

Association adopted the budget, it is important to note that recent changes will impact the Association’s 

obligations going forward. With the enactment of Utah Code § 57-8-7.6 as of May 6, 2026, the Association 

is required under Utah law to prepare and adopt an annual budget. Once adopted, Utah Code § 57-8-7.6(2) 

requires the Board to present the budget to homeowners at an open meeting. While homeowners 

themselves do not have the right to approve the budget before it becomes effective, Utah Code § 57-8-

7.6(3) now provides homeowners with a process to disapprove the adopted budget within 45 days of its 

presentation. Accordingly, while the process used for the 2026 Association budget complied with the law 

in effect at the time, going forward, the Association will need to take steps to ensure it is fully complying 

with the updated statutory requirements. 

2. What Records is an Association Required to Maintain and Produce Upon Request? 

Summary: Under Utah law, condominium associations must make certain records, including insurance 

certificates, available to homeowners, and must respond to valid records requests within 2 weeks or face 

daily fines and other penalties. Mr. Payne alleged that the Association violated Utah law by failing to 

provide updated insurance certificates, but the Association responded that all required records are 

https://commerce.utah.gov/hoa/
mailto:hoaoffice@utah.gov
https://le.utah.gov/xcode/Title57/Chapter8/57-8-S8.html?v=C57-8-S8_2025050720250507
https://le.utah.gov/xcode/Title57/Chapter8/57-8-S8.html?v=C57-8-S8_2025050720250507
https://le.utah.gov/xcode/Title16/Chapter6A/16-6a-S813.html?v=C16-6a-S813_2016051020160510
https://le.utah.gov/xcode/Title16/Chapter6A/16-6a-S813.html?v=C16-6a-S813_2016051020160510
https://le.utah.gov/xcode/Title57/Chapter8/57-8-S7.6.html?v=C57-8-S7.6_2026050620260506
https://le.utah.gov/xcode/Title57/Chapter8/57-8-S7.6.html?v=C57-8-S7.6_2026050620260506
https://le.utah.gov/xcode/Title57/Chapter8/57-8-S7.6.html?v=C57-8-S7.6_2026050620260506
https://le.utah.gov/xcode/Title57/Chapter8/57-8-S7.6.html?v=C57-8-S7.6_2026050620260506
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available through an online homeowner portal. The evidence shows that the 2025–2026 insurance 

certificate was uploaded to the portal on February 19, 2026, the same date it was issued by the insurance 

company, and there is no evidence that the Association received it any earlier. Based on the available 

information, the Association made the insurance certificate available to homeowners as soon as it 

received it from the insurer and therefore did not violate Utah law. 
  
 General Legal Principle: Under Utah Code § 57-8-17(1) and Utah Code § 16-6a-1601, an 

association is required to maintain and provide access to the following records to its members: 

 

 Once a homeowner submits a valid request for records, Utah Code § 57-8-17(4) requires an 

association to comply with the request and produce the requested records within 2 weeks.3 Utah Code § 

57-8-17(5) also imposes a monetary penalty on an association that fails to comply with the disclosure 

requirements and timeline, which can include a $25 penalty per day paid to the requesting homeowner, 

any costs incurred for inspecting and copying the records, and attorney fees incurred by the requesting 

homeowner in obtaining the records. 

 Application to Matter: Mr. Payne argues that the Association has violated Utah law by failing to 

provide updated insurance certificates upon request.4 The Association argues that all required records, 

including the updated insurance certificates, are available to homeowners on the online portal. Based on 

the information provided by the parties, the 2025-2026 insurance certificate was uploaded to the online 

portal on February 19, 2026. This is the same date identified on the insurance certificate itself. Therefore, 

it appears that the insurance certificate was uploaded and provided to homeowners the same day it was 

 
3 As of May 6, 2026, the timeline for an association to respond to a record request under Utah Code § 57-8-17(4)(a) was 
changed to 10 business days. However, the Office references the law in effect at the time Mr. Payne submitted his Advisory 
Opinion request. 
4 Mr. Payne also raises allegations of missing meeting minutes and other records. However, these issues were addressed 
by the Office in Advisory Opinion 2025-01, and the Office does not revisit them. The parties are directed to Advisory 
Opinion 2025-01 for the Office’s analysis related to concerns over those records. 

https://commerce.utah.gov/hoa/
mailto:hoaoffice@utah.gov
https://le.utah.gov/xcode/Title57/Chapter8/57-8-S17.html?v=C57-8-S17_2025050720250507
https://le.utah.gov/xcode/Title16/Chapter6A/16-6a-S1601.html?v=C16-6a-S1601_1800010118000101
https://le.utah.gov/xcode/Title57/Chapter8/57-8-S17.html?v=C57-8-S17_2025050720250507
https://le.utah.gov/xcode/Title57/Chapter8/57-8-S17.html?v=C57-8-S17_2025050720250507
https://le.utah.gov/xcode/Title57/Chapter8/57-8-S17.html?v=C57-8-S17_2025050720250507
https://le.utah.gov/xcode/Title57/Chapter8/57-8-S17.html?v=C57-8-S17_2026050620260506
https://commerce.utah.gov/wp-content/uploads/2025/12/Advisory-Opinion-2025-01.pdf
https://commerce.utah.gov/wp-content/uploads/2025/12/Advisory-Opinion-2025-01.pdf
https://commerce.utah.gov/wp-content/uploads/2025/12/Advisory-Opinion-2025-01.pdf
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issued by the insurance company. Although the policy's effective date is October 20, 2025, there is no 

evidence that the Association was provided the updated insurance certificate on that date. Additionally, 

while Mr. Payne argues that the Association failed to comply with the 2-week timeframe for producing the 

insurance certificates as required under Utah law, the Association cannot produce records it does not have. 

Therefore, based on the information provided by the parties, the Association made the updated insurance 

certificate available to homeowners upon receipt from the insurance company, and has not violated Utah 

law.   

3. What are the Requirements for Adopting Rules and Fees? 

Summary: Under Utah law, a condominium association's board has broad authority to adopt and 

enforce reasonable rules governing common areas, including the power to impose fees for their use, 

but any fee charged to homeowners must be formally adopted in a written fee schedule and provided 

to all unit owners. In this matter, Mr. Payne challenged a July 2025 Board decision to change the 

clubhouse reservation fee from $20 to $50 (non-refundable) and add a new $20 refundable cleaning 

deposit, arguing the changes were not properly authorized. The Association maintained that the Board 

had authority under the CC&Rs to impose reasonable fees. Although the Board had the underlying 

authority to set clubhouse fees and had done so since 2005, it was required to formally amend the 

existing fee schedule or adopt a new one, and provide a copy of the new schedule to each owner before 

changing the amounts charged to homeowners, and the record shows that this formal process did not 

occur. Because the Board changed the fee amounts without following the required adoption process 

under Utah Code § 57-8-8.1(17), the Association violated Utah law, regardless of whether the new fees 

were otherwise reasonable. 
  
 General Legal Principle: Under Utah Code § 57-8-3(26), an association's board is responsible 

for and authorized to make and enforce all reasonable rules governing the operation and maintenance of 

the property. Under Utah Code § 57-8-16(6), an association's bylaws may specifically outline the method 

for adopting and amending these administrative rules and regulations. Utah Code § 57-8-8 requires that, 

once lawfully adopted, both the association and unit owners must reasonably comply with the rules and 

administrative provisions, as they may be amended from time to time. 

The Condominium Ownership Act sets forth specific statutory boundaries for adopting rules and 

fees to supplement an association's governing documents. For example, pursuant to Utah Code § 57-8-

8.1(14), any rule adopted by an association must be reasonable. Furthermore, rules must generally treat 

similarly situated unit owners similarly, although exceptions exist for varying service levels or distinguishing 

between residential and nonresidential uses under Utah Code § 57-8-8.1(1). Fundamental to the matter at 

issue in this Advisory Opinion, unless the declaration provides otherwise, under Utah Code § 57-8-

8.1(4)(a), an association is authorized by rule to regulate the use and maintenance of common areas and 

facilities, and may impose and receive payments, fees, or charges for the use or rental of common areas, 

other than limited common areas, or for services provided to a unit owner. However, before imposing 

such a fee, the association must formally adopt a fee schedule by rule that describes the amount of each 

fee, and it must provide a copy of this schedule to each unit owner as required by Utah Code § 57-8-

8.1(17). 

https://commerce.utah.gov/hoa/
mailto:hoaoffice@utah.gov
https://le.utah.gov/xcode/Title57/Chapter8/57-8-S8.1.html?v=C57-8-S8.1_2025110620251206
https://le.utah.gov/xcode/Title57/Chapter8/57-8-S3.html?v=C57-8-S3_2025050720250507
https://le.utah.gov/xcode/Title57/Chapter8/57-8-S16.html?v=C57-8-S16_1800010118000101
https://le.utah.gov/xcode/Title57/Chapter8/57-8-S8.html?v=C57-8-S8_2025050720250507
https://le.utah.gov/xcode/Title57/Chapter8/57-8.html?v=C57-8_1800010118000101
https://le.utah.gov/xcode/Title57/Chapter8/57-8-S8.1.html?v=C57-8-S8.1_2025110620251206
https://le.utah.gov/xcode/Title57/Chapter8/57-8-S8.1.html?v=C57-8-S8.1_2025110620251206
https://le.utah.gov/xcode/Title57/Chapter8/57-8-S8.1.html?v=C57-8-S8.1_2025110620251206
https://le.utah.gov/xcode/Title57/Chapter8/57-8-S8.1.html?v=C57-8-S8.1_2025110620251206
https://le.utah.gov/xcode/Title57/Chapter8/57-8-S8.1.html?v=C57-8-S8.1_2025110620251206
https://le.utah.gov/xcode/Title57/Chapter8/57-8-S8.1.html?v=C57-8-S8.1_2025110620251206
https://le.utah.gov/xcode/Title57/Chapter8/57-8-S8.1.html?v=C57-8-S8.1_2025110620251206
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Additionally, for an association registered as a nonprofit corporation or when it is explicitly 

referenced, the association must also comply with the requirements of the Utah Revised Nonprofit 

Corporation Act. Consistent with the Condominium Ownership Act, an association’s leadership is granted 

broad authority under Utah Code § 16-6a-801(2)(a), with all corporate powers exercised by or under the 

authority of the board of directors. Unless restricted by its articles of incorporation, a nonprofit 

corporation is granted the specific general power, pursuant to Utah Code § 16-6a-302, to, among other 

things, impose dues, assessments, admission fees, and transfer fees on its members. 

 Application to Matter: In this matter, Mr. Payne argues that the adoption of fees associated with 

the use of the Association’s clubhouse, including a $50 non-refundable usage fee and a $20 refundable 

deposit, violates Utah law. Mr. Payne states that these fees are not authorized in the Association’s CC&Rs 

and differ from the amounts identified in the Rules. The Association contends that the CC&Rs grant the 

Board the authority to impose such fees and that they are reasonable. 

 Section 8.05 of the CC&Rs provides that “the Association may make reasonable rules and 

regulations governing the use of the Units, the Common Areas, and Limited Common Areas, and all parts 

of the Project, which rules and regulations shall be consistent with the rights and duties established by this 

Declaration.” Neither party disputes that the clubhouse constitutes a common area within the Association; 

therefore, the Board has authority under the CC&Rs to adopt rules and regulations, including the 

imposition of reasonable usage fees, for common areas. There is also no dispute between the parties that 

the Association has imposed a usage fee for the clubhouse since 2005. The ultimate question, however, is 

whether the Board’s July 2025 decision to change those usage fee amounts violated the requirements of 

Utah Code § 57-8-8.1(17).  

 The October 2005 rules state that “clubhouse reservations require a $20 non-refundable 

reservation fee, this will be billed directly to the owners account. If the clubhouse is left dirty and/or 

damaged a $50 fine will be assessed to the account of the owner that reserved it.” These rules have been 

provided to homeowners and constitute a valid fee schedule under Utah Code § 57-8-8.1(17). The July 16, 
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2025, meeting minutes, however, subsequently provide that “the board agreed to setting the reservation 

fee at a non-refundable $50, due at the time of the reservation, with a refundable $20 cleaning fee.” Both 

of these amounts, the reservation fee and the cleaning fee, differ from those identified in the 2005 rules. 

For the Association to change the fees charged to homeowners for the use of the clubhouse, the Board 

would be required to either adopt a superseding fee schedule or amend the rules to include the updated 

amounts identified during the July 2025 meeting. They would also be required to provide each owner with 

a copy of the newly adopted fee schedule. However, according to the information provided to the Office, 

this did not occur, and the Board decided to make the change without undergoing the formal adoption or 

amendment process discussed above. Accordingly, the Association has violated Utah Code § 57-8-8.1(17) 

by modifying the amounts charged to homeowners without formally amending the current fee schedule 

and rules.  

4. What are the Voting Requirements for Board Member Elections? 

Summary: Under the Utah Condominium Ownership Act and the Utah Revised Nonprofit 

Corporation Act, association board elections are primarily governed by the association's own bylaws, 

which can override default statutory voting rules, including requirements like secret ballots. Here, the 

Association's Bylaws explicitly required board elections to be conducted by secret ballot under Section 

3.08, meaning that electing members by acclamation rather than secret ballot would ordinarily be 

inconsistent with that requirement. However, Section 3.09 of the same Bylaws contains a waiver 

provision stating that irregularities in the voting method are waived if no objection is raised at the 

meeting, and it is undisputed that Mr. Payne did not object at the meeting when the vote occurred. 

Because Mr. Payne failed to raise his objection at the time of the vote, any irregularity in the voting 

method was waived under the Bylaws, thereby precluding him from now alleging a violation of Utah 

law. 
  
 General Legal Principle: The Condominium Ownership Act does not impose a single, 

standardized voting procedure for the election of an association's board members. Instead, Utah Code § 

57-8-16(1) states that an association's bylaws may provide for the establishment of the board, the number 

of persons constituting the committee, and the specific method of selecting its members, An association 

and its unit owners are required to reasonably comply with the administrative rules, obligations, and 

procedures outlined in the governing documents, including any election requirements stipulated in the 

bylaws, as specified in Utah Code § 57-8-8. Therefore, the primary authority governing the voting 

requirements for board elections is the association's own bylaws. 

Additionally, for an association registered as a nonprofit corporation or in situations where it is 

explicitly referenced and incorporated by the Condominium Ownership Act, an association must also 

comply with the requirements of the Utah Revised Nonprofit Corporation Act. Similar to the 

Condominium Ownership Act, the Utah Revised Nonprofit Corporation Act relies heavily on the 

association's governing documents to dictate election rules. Utah Code § 16-6a-804(1)(a) mandates that all 

directors, except initial directors, shall be elected, appointed, or designated exactly as provided in the 

bylaws. However, if the bylaws fail to set forth a specific method of election, Utah Code § 16-6a-804(1)(b) 

provides a default statutory rule requiring that directors be elected by the voting members at each annual 

meeting. 

The Utah Revised Nonprofit Corporation Act provides further default statutory voting mechanics 

to supplement an association's governing documents. For instance, unless the bylaws provide otherwise, 

board members are elected by a plurality of votes; Utah Code § 16-6a-717(3) provides that the candidates 
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receiving the most votes are elected to the board. Cumulative voting for directors is authorized only if 

expressly provided for in the bylaws, pursuant to Utah Code § 16-6a-717(1). Furthermore, unless otherwise 

restricted by the bylaws, members are entitled to vote in person or by proxy under Utah Code § 16-6a-

712(1), and an association may lawfully conduct an election via written ballot without holding a formal 

meeting under Utah Code § 16-6a-709(1). 

 Application to Matter: Mr. Payne alleges that the Association has violated its Governing 

Documents and, therefore, Utah law by electing Board members through acclamation rather than a secret 

ballot. The Association argues that, because there were an equal number of candidates to available 

positions, standard parliamentary procedures allow modifications to typical voting requirements. 

Additionally, the Association argues that, because these issues were not raised by Mr. Payne during the 

meeting, his objections have been waived pursuant to the Bylaws. Section 3.08 of the Bylaws provides that 

“the election of Trustees shall be by secret ballot.” Accordingly, the Bylaws provide explicit requirements 

for the election of Board members, overriding any statutory defaults that may otherwise apply under the 

Utah Revised Nonprofit Corporation Act. Importantly, however, Section 3.09 of the Bylaws states that 

“all inaccuracies and irregularities in calls or notices of meetings and in the manner of voting, form of 

proxies, and method of ascertaining Members present shall be deemed waived if no objection thereto is 

made at the meeting.” (Emphasis added). There is no dispute that Mr. Payne did not raise his objections 

during the meeting when the vote was held. Accordingly, any irregularities related to the method used for 

electing Board members were waived by Mr. Payne, and the Association has complied with the Governing 

Documents as required under the Utah Revised Nonprofit Corporation Act and Utah Code § 57-8-8.  
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CONCLUSION 

 Based on the information provided by the parties and the governing Utah statutes, the Office 

concludes as follows: 

1. Association Budgets: Because the Association's CC&Rs required only that a budget be prepared 

and distributed to owners by December 15 and did not require adoption at an open meeting, and 

because the record shows the budget was discussed at the October 2025 board meeting, it did not 

violate Utah law with respect to the 2026 budget. However, with the enactment of Utah Code § 

57-8-7.6, on May 6, 2026, the Association is now required to prepare and adopt an annual budget, 

present it to homeowners at an open meeting, and allow homeowners a 45-day window to 

disapprove the adopted budget, meaning the process used for the 2026 budget complied with the 

law at the time but the Association must update its practices going forward to meet these new 

statutory requirements. 

2. Association Records: Mr. Payne alleged that the Association violated Utah law by failing to 

provide updated insurance certificates, but the Association responded that all required records are 

available through an online homeowner portal. The evidence shows that the 2025–2026 insurance 

certificate was uploaded to the portal on February 19, 2026, the same date it was issued by the 

insurance company, and there is no evidence that the Association received it any earlier. Based on 

the available information, the Association made the insurance certificate available to homeowners 

as soon as it received it from the insurer and therefore did not violate Utah law. 

3. Rules & Fees: Mr. Payne challenged a July 2025 Board decision to change the clubhouse 

reservation fee from $20 to $50 (non-refundable) and add a new $20 refundable cleaning deposit, 

arguing the changes were not properly authorized, while the Association maintained the Board 

had authority under the CC&Rs to impose reasonable fees. Although the board had the underlying 

authority to set clubhouse fees and had done so since 2005, it was required to formally amend the 

existing fee schedule or adopt a new one, and to provide a copy of the new schedule to each owner 

before changing the amounts charged to homeowners, and the record shows that this formal 

process did not occur. Because the Board changed the fee amounts without following the required 

adoption process under Utah Code § 57-8-8.1(17), the Association violated Utah law, regardless 

of whether the new fees were otherwise reasonable. 

4. Board Member Elections: The Association's Bylaws explicitly required board elections to be 

conducted by secret ballot under Section 3.08, meaning that electing members by acclamation 

rather than secret ballot would ordinarily be inconsistent with that requirement. However, Section 

3.09 of the same Bylaws contains a waiver provision stating that irregularities in the voting method 

are waived if no objection is raised at the meeting, and it is undisputed that Mr. Payne did not 

object at the meeting when the vote occurred. Because Mr. Payne failed to raise his objection at 

the time of the vote, any irregularity in the voting method was waived under the Bylaws, and the 

Association therefore complied with its Governing Documents and applicable Utah law. 
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     Erin Rider 
Director 

 
  

Erin Rider (Jun 22, 2026 14:15:42 MDT)

https://commerce.utah.gov/hoa/
mailto:hoaoffice@utah.gov
https://utahgov.na1.echosign.com/verifier?tx=CBJCHBCAABAA5957GDc6s5Flqj7RC8-AsDg2yxj4mJ5x


 

Office of the Homeowners’ Association Ombudsman 
Heber M. Wells Building • 160 East 300 South • SM Box 146701 Salt Lake City, UT, 84114-6701  

hoa.utah.gov • email: hoaoffice@utah.gov 

13 

INFORMATION REGARDING ADVISORY OPINIONS 
 

This document is an Advisory Opinion issued by the Office of the Homeowners’ Association 

Ombudsman as an alternative dispute resolution method pursuant to Utah Code § 13-79-104. The Office’s 

jurisdiction is limited to alleged violations of state statutes, as outlined in Utah Code § 13-79-103 and Utah 

Code § 13-79-104. The opinions here are based on a review of the specific facts provided and may not 

correspond with outcomes in other cases where circumstances or laws differ. This opinion is not legal 

advice, does not establish an attorney-client relationship, and does not represent the official views of the 

State of Utah or the Department of Commerce. All parties are encouraged to seek legal counsel to protect 

their interests. 

While this Advisory Opinion is not legally binding on any party, it could have potential 

consequences if the matter proceeds to litigation. Under Utah law, the opinion and related findings are not 

admissible as evidence in court, except for the specific purpose of evaluating attorney fees and costs. If a 

cause of action discussed in this opinion is litigated and resolved according to it, the prevailing party may 

recover reasonable attorney fees and court costs incurred from the date this opinion was issued. A court 

may also impose a civil penalty if it finds that the opposing party knowingly and intentionally violated the 

law. The decision to grant such awards rests within the court's discretion. 

 

NOTICE TO ASSOCIATIONS 

 Condominium Associations must register with the Department of Commerce through the Office 

of the Homeowners’ Association Ombudsman under Utah Code § 57-8-13.1, and Community 

Associations must register under Utah Code § 57-8a-105.  Due to an updated registration system, any 

association that registered prior to September 2025 is required to complete a new registration, regardless 

of whether they have previously registered with the Department of Commerce. All associations must also 

renew their registration annually. Information about this process and the registration application is 

available at https://commerce.utah.gov/hoa/new-registration/. 
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