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INTRODUCTION & BACKGROUND FACTS 

 A dispute has arisen between Ms. Monson and the Association regarding the enforcement of a 

CC&R provision governing the storage of recreational vehicles on Association property. Ms. Monson 

contends that the CC&Rs unambiguously prohibit homeowners from storing recreational vehicles outside 

of enclosed garages, and that the Board improperly suspended enforcement of that provision in reliance 

on legal advice it has declined to disclose to the membership. She further contends that by publicly citing 

that legal advice as the basis for its decision, the Board waived its right to withhold the underlying 

communication, and that she is entitled to inspect Association records that document or reflect the 

substance of the advice received. The Association maintains that the legal advice is protected from 

disclosure by attorney-client privilege, that the CC&Rs contain a genuine ambiguity between the terms 

"parking" and "storing" that justified seeking legal counsel and suspending enforcement, and that the 

advice provided by its attorney was verbal and therefore no written document exists to produce in response 

to Ms. Monson's records request. The Association has also raised a threshold question of whether Ms. 

Monson has standing to bring this matter, as the unit she occupies is held in a trust rather than in her 

individual name. The material facts and timeline, as presented to the Office, are as follows: 

 

• On March 2, 2026, during the homeowners' forum of the Board meeting, representatives of Lots 

90 and 51 raised the issue of motor homes being parked in driveways, as well as other vehicles 

parked in driveways and overhanging the sidewalk. During this discussion, Ms. Monson raised 

concerns based on both the CC&Rs and the Association’s rules. While the Board did not identify 

any rules restricting motor home and vehicle parking in driveways, the Board directed the DRC to 

review the CC&Rs in greater detail, along with applicable state and local laws regarding the issue. 

• On March 7, 2026, the Board met in closed session to review the DRC's findings and voted to 

seek legal counsel regarding the appropriate course of action for the parking issue. 

• On March 8, 2026, Ms. Monson submitted a formal written complaint to the Association, 

identifying Lots 14, 28, 30, and 38 as storing Class B motorhomes in their driveways or on the 

street in violation of Article X, Section 9, of the CC&Rs. She requested that the Board notify those 

units of the alleged violations and require that the vehicles be moved into enclosed garages. 

• On March 8, 2026, the Board responded to Ms. Monson, informing her of the DRC's ongoing 

review and the Board's March 7th closed session decision to seek legal counsel. 

• On March 24, 2026, the Board distributed a memo to all homeowners reporting that it had sought 

legal counsel. The memo stated that counsel had advised the Board that the CC&Rs contained an 

ambiguity between the terms "parking" and "storing," and that it could consider allowing owners 

to continue parking motor homes in driveways until the CC&Rs could be amended. The memo 

announced a Board resolution to forego enforcement of the relevant CC&R provision and 

outlined a plan to distribute an electronic survey to homeowners on April 1, 2026, to poll the 

membership regarding a potential CC&R amendment. 

• On March 25, 2026, Ms. Monson emailed the Board her "Notice of Fiduciary Concern and 

Objection to Non-Enforcement," together with her records inspection request for copies of the 

law firm’s written legal opinion, the Board’s resolution, the recent meeting minutes, and the law 

firm’s invoices or engagement letters. In the email, she objected to the Board's resolution to 

suspend enforcement of the CC&R provision and demanded that the Board produce the full 

written legal opinion. 

• On March 31, 2026, the Association’s counsel responded directly to Ms. Monson by email, denying 

her request for the legal opinion, whether verbal or written, on the grounds that it was protected 
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by attorney-client privilege and not subject to disclosure. Ms. Monson was provided with the 

requested board resolution, meeting minutes, and the firm's representation agreement at that time. 

He also noted in his response that her demand that the Board halt the planned homeowner survey 

was noted but was not binding on the Board. 

• On April 1, 2026, the Association distributed the electronic survey to the homeowners regarding 

a potential recreational vehicle parking amendment to the CC&Rs. 

• On April 2, 2026, Ms. Monson submitted her Advisory Opinion request to the Office. 

 

 Since the dispute remains unresolved, the Office issues this Advisory Opinion pursuant to Utah 

Code § 13-79-104. 
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ANALYSIS OF QUESTIONS PRESENTED & GOVERNING LEGAL PRINCIPLES 

This dispute raises the following legal questions for the Office: (1) Who is considered a lot owner 

under Utah Code §§ 13-79 and 57-8a? (2) What records are associations required to maintain and produce 

upon request? 

1. Who is Considered a Lot Owner under Utah Code §§ 13-79 and 57-8a? 

Summary: Although Utah law does not directly address whether property held in a revocable family 

trust qualifies a person as a "lot owner," Utah courts have established that settlors of such trusts retain 

"functional ownership" because they keep the right to amend, transfer, or terminate the trust at any 

time. The Association argues that Ms. Monson lacks standing because her property is titled in a trust 

rather than in her name, but because she is both the settlor and trustee of a revocable family trust, she 

retains functional ownership of the property, and therefore qualifies as a lot owner under Utah Code §§ 

13-79 and 57-8a, with full standing to pursue her Advisory Opinion request. 
  
 General Legal Principle: Utah Code § 13-79-101(6) states that a lot owner “means the same as 

that term is defined in Section 57-8a-102.” Utah Code § 57-8a-102, however, does not define a lot owner 

under the statute. Utah Code § 57-8a-102(17)(a) defines a lot as “a lot, parcel, plot, or other division of 

land designated for separate ownership or occupancy and shown on a recorded subdivision plat or the 

boundaries of which are described in a recorded governing document.” Black’s Law Dictionary defines an 

owner as “someone who has the right to possess, use, and convey something; a person in whom one or 

more interests are vested.” While this definition and understanding are generally sufficient for determining 

who is a lot owner under both Utah Code §§ 13-79 and 57-8a, these definitions do not necessarily resolve 

whether a revocable trust established for family estate planning purposes constitutes a lot owner under the 

statutes. Utah courts, however, have clarified that, in the context of a revocable family trust established for 

estate planning purposes, the settlors retain “functional ownership” of the property. Mulligan v. Alum Rock 

Riverside, LLC, 2024 UT 22, ¶ 57-62 (addressing whether settlors maintain ownership over the property 

for purposes of a creditor claim against the settlors personally).1 Under this understanding, the Office 

views a lot held within a revocable family trust as subject to the same principles, and the settlors of that 

trust as “lot owners” under Utah Code §§ 13-79 and 57-8a. 

Application to Matter: In this matter, the Association argues that, because the property is titled 

in the name of a trust rather than Ms. Monson, she lacks standing to submit and maintain her Advisory 

Opinion request. Ms. Monson counters that the property is titled in the name of their family trust, which 

is a common estate planning tool, and that, as settlor and trustee, she maintains standing and the right to 

pursue the Advisory Opinion request. Revocable living trusts are a common estate-planning tool, often 

used to avoid probate while retaining control of trust property for the settlors’ benefit during their 

lifetimes. See Mulligan, 2024 UT 22, ¶ 57. For so long as the trust remains revocable and the settlors are the 

trustees, they retain the absolute right to amend the trust, transfer assets, or terminate it. Id., at ¶ 62. 

Accordingly, Ms. Monson is a lot owner under Utah Code §§ 13-79 and 57-8a, and can pursue an Advisory 

Opinion with the Office. 

 

 
1 While Mulligan v. Alum Rock Riverside, LLC addresses the ability of a creditor to access trust assets to collect a personal 
judgment against a settlor, the Office finds the reasoning and analysis of the court analogous and persuasive to resolve the 
issues presented herein. 
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2. What Records are Associations Required to Maintain and Produce Upon Request? 

Summary: Under Utah Code § 57-8a-227, homeowners have the right to inspect and copy association 

records, but the law also expressly allows associations to withhold or redact documents protected by 

attorney-client privilege. In this matter, Ms. Monson requested communications between the Board and 

its attorney regarding the decision not to enforce certain parking rules, but the Association refused to 

produce them on the basis of attorney-client privilege. Because that privilege belongs to the Association 

and its Board, not to individual homeowners, the Association did not violate Utah law by refusing to 

disclose those communications, and the fact that the Board referenced its attorney's advice when 

updating homeowners does not, by itself, waive the privilege. The Office notes, however, that the 

privilege could be waived if the Board shares significant portions of the actual communications with 

people outside the Board, so Board members should take care to protect the substance of those 

underlying communications. 
  
 General Legal Principle: Utah Code § 57-8a-227 sets out the rules for how homeowners’ 
associations governed by the Utah Community Association Act must keep and make available association 
records, and under Utah Code § 57-8a-227(1)(a), those rules apply to all associations, whether or not the 
association is also incorporated under the Utah Revised Nonprofit Corporation Act. 

The records an association must keep fall into two categories, the first of which Utah Code § 57-
8a-227(1)(a)(i) defines by reference to Utah Code § 16-6a-1601(1)–(5). As permanent records under Utah 
Code § 16-6a-1601(1)–(3), an association must keep the minutes of all member and board meetings; 
records of any actions taken by members or the board without a meeting; records of any actions taken by 
a board committee acting on the full board's behalf; records of any waivers of meeting notices; appropriate 
accounting records; and a membership record that lists each member's name, address, and voting rights, 
organized alphabetically by class. Utah Code § 16-6a-1601(5) also requires the association to maintain 
certain records at its principal office at all times, including the association's governing documents; board 
resolutions relating to member rights or qualifications; member meeting minutes and records of board 
actions taken without a meeting for the prior three years; written communications sent to members 
generally for the prior three years; a current list of directors and officers with their business or home 
addresses; the most recent annual report filed with the Division of Corporations and Commercial Code; 
and financial statements for the prior three years. 

The second category of required records is listed directly in Utah Code § 57-8a-227(1)(a)(ii) and 
includes the association's governing documents; its most recently approved meeting minutes; its most 
recent annual budget and financial statement; its most recent reserve analysis; certificates of insurance for 
each policy the association holds; board meeting minutes from the previous three calendar years; and profit 
and loss statements and balance sheets for the previous three fiscal years. Associations also have disclosure 
duties that apply on their own, without any request from a lot owner. Utah Code § 57-8a-227(2)(a)(i) 
requires associations to make records available in accordance with the requirements in their governing 
documents. Under Utah Code § 57-8a-227(2)(a)(ii)(A), if an association has an active website, it must also 
make its governing documents, most recently approved meeting minutes, and most recent annual budget 
and financial statement available to lot owners free of charge through that website. If an association does 
not have an active website, Utah Code § 57-8a-227(2)(a)(ii)(B) requires it to instead make physical copies 
of those same three categories of documents available to lot owners during regular business hours at the 
address the association has registered with the Office. 
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Both homeowners and board members have the right to inspect and copy association records. 

Under Utah Code §§ 57-8a-227(1)(a) and (8), homeowners may inspect and copy all records described in 

Utah Code § 57-8a-227, and a homeowner or board member's agent may do so on their behalf. Board 

members also have their own separate right to inspect and copy the records identified in Utah Code § 16-

6a-1601(1)–(5), a right expressly adopted through Utah Code § 57-8a-227(1)(a)(i) and governed by Utah 

Code § 16-6a-1602. Under Utah Code § 16-6a-1603(1), a board member's agent or attorney holds the same 

inspection and copying rights as the board member, and Utah Code § 16-6a-1602(5) provides that those 

inspection rights cannot be taken away or limited by an association's governing documents. 

To inspect or copy records, Utah Code § 57-8a-227(3)(a) requires a homeowner to submit a written 

request that includes the association's name; the homeowner's name, property address, and email address; 

and a description of the documents being requested. Utah Code § 57-8a-227(3)(b) also allows a homeowner 

to include in the request an election of whether to inspect or copy the documents; a preference for hard 

copies or electronic scans; a direction as to who should make the copies: the association, a recognized 

third-party duplicating service, or the lot owner using the lot owner's own imaging equipment; or a request 

that the association email the documents to an address provided in the request. Once a written request is 

received, Utah Code § 57-8a-227(4)(a) requires the association to comply within two weeks.2 Under Utah 

Code § 57-8a-227(4)(e), the association may satisfy the request by providing physical or electronic copies, 

or by posting the requested documents to its website or online owner portal, and Utah Code § 16-6a-

1603(2) further provides that the right to receive copies includes, when reasonable, the right to receive 

them by photographic, xerographic, electronic, or other means. Under Utah Code §§ 57-8a-227(4)(b)(i) 

and 16-6a-1603(3), if the association produces copies or scans, they must be legible and accurate, and the 

association may only charge the reasonable cost of production, an amount that may not exceed the 

 
2 As of May 6, 2026, the deadline for an association to respond to a homeowner’s records request was changed to 10 
business days. However, the Office applies the law in effect at the time Ms. Monson submitted her Advisory Opinion 
request. 
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estimated cost of production and reproduction of the records. Utah Code § 57-8a-227(4)(b)(ii) further caps 

that cost at either the actual amount the association paid to a recognized third-party duplicating service, or 

10 cents per page plus $20 per hour for the time of the employee, manager, or agent who helped, and Utah 

Code § 57-8a-227(4)(b)(iii) prohibits the association from charging any fee for sending documents 

electronically. If a lot owner requests that a third-party duplicating service make the copies, Utah Code § 

57-8a-227(4)(c) requires the association to arrange for delivery and pickup of the original documents while 

the lot owner pays the service directly, and under Utah Code § 57-8a-227(4)(d), if a lot owner asks to bring 

imaging equipment to the inspection site, the association must provide the space, light, and power needed 

to use it. 

While lot owners have broad rights to access association records, Utah Code § 57-8a-227(1)(b) 

permits an association to redact certain sensitive information from any document it produces, including 

Social Security numbers, bank account numbers, and any communications protected by attorney-client 

privilege. Utah Code § 57-8a-227(9) also provides that an association is not liable for mistakenly identifying 

or producing the wrong document in response to a request, as long as it acted in good faith. Utah Code § 

57-8a-227(2)(c) also provides that where an association's governing documents conflict with Utah Code § 

57-8a-227, the statute governs, and Utah Code § 57-8a-227(7)(b) similarly provides that where a provision 

of the Utah Revised Nonprofit Corporation Act conflicts with Utah Code § 57-8a-227, the requirements 

and rights of Utah Code § 57-8a-227 control. 

If an association fails to comply with Utah Code § 57-8a-227, a lot owner has several remedies 

available, each subject to the good faith error protection in Utah Code § 57-8a-227(9). Under Utah Code 

§ 57-8a-227(5)(a), the association must pay the reasonable costs of inspecting and copying the requested 

documents. Utah Code § 57-8a-227(5)(b) also requires the association to pay the lot owner $25 per day for 

each day that a request for the association's governing documents, most recently approved meeting 

minutes, or most recent annual budget and financial statement goes unfulfilled, starting on the eleventh 

business day after the request was received, and Utah Code § 57-8a-227(5)(c) further requires the 

association to pay the lot owner's reasonable attorney fees and costs incurred in obtaining the documents. 

Before filing a court action, Utah Code § 57-8a-227(6)(d) requires the lot owner to first send the association 

a written notice at least 10 days before filing that includes the lot owner's contact information, each way 

the association has failed to comply, a demand that the association fix the problem, and a deadline for 

doing so that is at least 10 days after the notice is sent. If the association does not comply by that deadline, 

Utah Code §§ 57-8a-227(6)(a)–(b)(i) allow the lot owner, subject to Utah Code § 57-8a-227(9), to file a 

court action seeking a court order requiring compliance, an award of the greater of $1,000 or actual 

damages, or any other relief the law allows. Utah Code § 57-8a-227(6)(b)(ii) also provides that the court 

may award costs and reasonable attorney fees to the prevailing party, including fees incurred before the 

case was filed, and under Utah Code § 57-8a-227(6)(c), if the lot owner asks the court for an order requiring 

immediate compliance, the court must hold a hearing on that request within 30 days and must issue the 

order if it finds the association likely failed to comply. 

Application to Matter: In this matter, Ms. Monson argues that the Association violated Utah law 

by refusing to provide the complete communications between the Board and counsel regarding the 

decision to forego enforcement of the parking provisions of the CC&Rs and to seek a homeowner survey 

to potentially amend the CC&Rs. Ms. Monson further argues that the Association has waived any attorney-

client privilege by virtue of identifying and relying on substantial portions of the communication when 

communicating with homeowners. The Association maintains that the requested documents are not 

considered records under Utah law and that they contain attorney-client privilege, which is not required to 
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be disclosed pursuant to Utah Code § 57-8a-227(1)(b). When the Association engages legal counsel, it does 

so as the legal entity, and the individuals covered under the attorney-client relationship are the Association 

itself and its Board. Individual homeowners are not part of the representation and are therefore, as a 

general rule, not entitled to the legal advice provided by counsel to the Association. Additionally, once 

legal advice has been provided to the Association, nothing under Utah law prevents the Board from relying 

on that information or indicating that the basis for a decision or action is predicated upon that legal advice. 

That fact, in and of itself, does not change the requirements of Utah Code § 57-8a-227(1)(b), which allows 

for the redaction of attorney-client information from member record requests. If the entirety of the 

requested document contains information subject to the attorney-client privilege, redaction of that 

information can include withholding the document in its entirety. Therefore, to the extent Ms. Monson 

sought information and advice provided to the Association by its counsel, the Association did not violate 

Utah law by refusing to disclose those documents and information. 

 Educational Note: Ms. Monson additionally argues that the Association has waived the attorney-

client privilege by relying on information provided by counsel and by discussing certain aspects of its 

opinion in reaching the decision to forego enforcement of the parking provisions. However, such claims 

require analysis of the Utah Rules of Evidence and other procedural rules beyond the Office’s jurisdiction. 

As such, the Office does not address or opine on Ms. Monson’s arguments in this matter pursuant to Utah 

Code § 13-79-104(7)(a)(iii). However, the Office takes this opportunity to provide education on the 

attorney-client privilege in the context of an association that functions as a corporation. Generally, the 

privilege is held by the association, which extends to members of the board and other agents. The privilege, 

however, does not extend to all members of the association, and the board or other agents have the right, 

as holders of the privilege on behalf of the association, to refuse to disclose communications or documents 

obtained pursuant to the privilege. Additionally, members of the board may make decisions and take action 

on behalf of the association based on communications with counsel without waiving the privilege. This 

includes acknowledging that attorney-client privileged information has informed the board’s decision-

making process when providing updates to homeowners. The Office notes, however, that while a board 

may reference information obtained by counsel when making and communicating decisions, the privilege 

may be waived if the communications, or significant portions of them, are shared with a third party not 

protected by the privilege. Accordingly, board members should take care to ensure that the privilege is 

protected and that the underlying communications, or significant portions thereof, are not shared with 

persons outside the board, including other community members.  

https://commerce.utah.gov/hoa/
mailto:hoaoffice@utah.gov
https://le.utah.gov/xcode/Title57/Chapter8A/57-8a-S227.html?v=C57-8a-S227_2025050720250507
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https://le.utah.gov/xcode/Title13/Chapter79/13-79-S104.html?v=C13-79-S104_2026050620260506
https://le.utah.gov/xcode/Title13/Chapter79/13-79-S104.html?v=C13-79-S104_2026050620260506
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CONCLUSION 

 Based on the information provided by the parties and the governing Utah statutes, the Office 

concludes as follows: 

1. Lot Owner Status: The Association argues that Ms. Monson lacks standing because her property 

is titled in a trust rather than in her name, but because she is both the settlor and trustee of a 

revocable family trust, she retains functional ownership of the property under Mulligan v. Alum 

Rock Riverside, LLC, 2024 UT 22, and therefore qualifies as a lot owner under Utah Code §§ 13-79 

and 57-8a, with full standing to pursue her Advisory Opinion request. 

2. Association Records: Under Utah Code § 57-8a-227, homeowners have the right to inspect and 

copy association records, but the law also expressly allows associations to withhold or redact 

documents protected by attorney-client privilege. In this matter, Ms. Monson requested 

communications between the Board and its attorney regarding the decision not to enforce certain 

parking rules, but the Association refused to produce them on the basis of attorney-client privilege. 

Because that privilege belongs to the Association and its Board, not to individual homeowners, 

the Association did not violate Utah law by refusing to disclose those communications, and the 

fact that the Board referenced its attorney's advice when updating homeowners does not, by itself, 

waive the privilege. The Office notes, however, that the privilege could be waived if the Board 

shares significant portions of the actual communications with people outside the Board, so Board 

members should take care to protect the substance of those underlying communications. 

 

 

          

     Erin Rider 
Director 

 
  

Erin Rider (Jun 25, 2026 09:40:19 MDT)

https://commerce.utah.gov/hoa/
mailto:hoaoffice@utah.gov
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https://le.utah.gov/xcode/Title57/Chapter8A/57-8a-S227.html?v=C57-8a-S227_2026050620260506
https://utahgov.na1.echosign.com/verifier?tx=CBJCHBCAABAA4EcJHUsR7aXrfGtXZXBr-zHyp0-56ww7


 

Office of the Homeowners’ Association Ombudsman 
Heber M. Wells Building • 160 East 300 South • SM Box 146701 Salt Lake City, UT, 84114-6701  

hoa.utah.gov • email: hoaoffice@utah.gov 

10 

INFORMATION REGARDING ADVISORY OPINIONS 
 

This document is an Advisory Opinion issued by the Office of the Homeowners’ Association 

Ombudsman as an alternative dispute resolution method pursuant to Utah Code § 13-79-104. The Office’s 

jurisdiction is limited to alleged violations of state statutes, as outlined in Utah Code § 13-79-103 and Utah 

Code § 13-79-104. The opinions here are based on a review of the specific facts provided and may not 

correspond with outcomes in other cases where circumstances or laws differ. This opinion is not legal 

advice, does not establish an attorney-client relationship, and does not represent the official views of the 

State of Utah or the Department of Commerce. All parties are encouraged to seek legal counsel to protect 

their interests. 

While this Advisory Opinion is not legally binding on any party, it could have potential 

consequences if the matter proceeds to litigation. Under Utah law, the opinion and related findings are not 

admissible as evidence in court, except for the specific purpose of evaluating attorney fees and costs. If a 

cause of action discussed in this opinion is litigated and resolved according to it, the prevailing party may 

recover reasonable attorney fees and court costs incurred from the date this opinion was issued. A court 

may also impose a civil penalty if it finds that the opposing party knowingly and intentionally violated the 

law. The decision to grant such awards rests within the court's discretion. 

 

NOTICE TO ASSOCIATIONS 

 Condominium Associations must register with the Department of Commerce through the Office 

of the Homeowners’ Association Ombudsman under Utah Code § 57-8-13.1, and Community 

Associations must register under Utah Code § 57-8a-105.  Due to an updated registration system, any 

association that registered prior to September 2025 is required to complete a new registration, regardless 

of whether they have previously registered with the Department of Commerce. All associations must also 

renew their registration annually. Information about this process and the registration application is 

available at https://commerce.utah.gov/hoa/new-registration/. 

 

https://commerce.utah.gov/hoa/
mailto:hoaoffice@utah.gov
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https://le.utah.gov/xcode/Title13/Chapter79/13-79-S104.html?v=C13-79-S104_2025050720250507
https://le.utah.gov/xcode/Title57/Chapter8/57-8-S13.1.html?v=C57-8-S13.1_2025050720250507
https://le.utah.gov/xcode/Title57/Chapter8A/57-8a-S105.html?v=C57-8a-S105_2025050720250507
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