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Summaries of each legal question are included at the start of each section. These summaries aim to
provide a clear and straightforward answer to the question and should be read in conjunction with
the complete analysis.
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INTRODUCTION & BACKGROUND FACTS

A dispute has arisen between Mr. Stapley and the Association regarding amendments made to the
Governing Documents shortly before Mr. Stapley purchased Unit 300 at a foreclosure auction in February
2026. Those amendments, which were recorded on December 15, 2025, significantly increased Unit 300's
undivided ownership interest from 1.1% to 3.17% and raised its monthly assessment from approximately
$312 to $753. The amendments also assigned Unit 300 a dedicated parking space and storage locker as
limited common elements. Mr. Stapley contends that he was unaware of these changes before purchasing
the unit and disputes the validity of the amendments on several grounds, including the methodology used
to reallocate ownership interests, the timing of the amendments related to the foreclosure sale, and whether
the newly assigned limited common elements physically exist.! The Association maintains that the
amendments were propetly adopted and recorded in the public record neatly two months before the
auction, and that, as a licensed real estate professional, Mr. Stapley was responsible for reviewing all
recorded documents before his purchase. The material facts and timeline, as presented to the Office and
approved by the parties, are as follows:

e On April 25-26, 1978, the Original CC&Rs were executed and recorded. Under Section 7, each
unit's percentage of undivided interest in the common areas was to be computed based on the
value of the individual unit in relation to the value of the overall property. Section 21.1 provided
that each unit owner was liable for a proportionate share of the common expenses and that those
expenses were to be shared equally by all unit owners.

e At the time of the Association’s creation, Unit 300, a 680-square-foot, one-bedroom, one-
bathroom unit originally utilized as a sales office and later as a caretaker unit, was allocated a 1.1%
undivided interest in the common areas, with no assigned parking space or storage unit. All other
units in the building, ranging from approximately 1,500 to over 1,900 square feet, were each
allocated a 4.3% undivided interest and were assigned both a parking space and a storage unit.

e On March 25, 2003, an amendment to the CC&Rs was recorded authorizing the owner of Unit
102 to enclose and incorporate the crawl space located below that unit into their private ownership.
The amendment required the owner to pay any reasonable additional charges attributable to the
added space. The unit's undivided ownership interest remained unchanged at 4.3%.

e In July 2024, the Association formed a steering committee to advance a full restatement of the
governing documents. The committee worked with legal counsel to address historical
inconsistencies in the documents, including a project-wide shortage of storage units and Unit 300's
longstanding lack of assigned parking and storage.

e During November and December 2025, ballots were circulated to unit owners for approval of the
Amended CC&Rs. The amendment received approval from 17 of the 24 units, representing
approximately 71% of the total voting interest.

e On December 11,2025, the Association held a meeting at which the upcoming foreclosure auction
for Unit 300 was discussed.

e On December 12, 2025, a formal notice of foreclosure was issued for Unit 300.

! Mr. Stapley also raises allegations related to the availability of the assigned common areas and the methodology for
determining ownership interests. However, the resolution of each of these allegations depends entirely on the requirements
outlined in the Association’s governing documents. It is therefore beyond the jurisdiction of the Office pursuant to Utah
Code § 13-79-104(7)(a)(iii). Accordingly, the Office declines to address these allegations.
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e On December 15, 2025, the Amended CC&Rs were recorded in the Salt Lake County Recorder's
Office. The recorded amendment made the following changes:

o Unit 300's undivided ownership interest increased from 1.1% to 3.17%, and its monthly
assessment increased from approximately $312 to $753.

o Unit 300 was assigned a dedicated parking space (designated "P3") and a storage locker,
both as limited common elements.

o The ownership interests of the remaining 23 units were reduced from approximately 4.3%
to 4.21%.

o A new governance provision, Section 4.14, was added to the CC&Rs, granting the
Association the authority to bid on and purchase units at a foreclosure sale.

e On February 9, 2026, the foreclosure auction for Unit 300 took place. Before the auction, the
Association had determined that it lacked the financial capacity to purchase the unit. The
Association President attended the auction as an observer and, following the conclusion of
bidding, advised those in attendance to review the Amended CC&Rs. Mr. Stapley ultimately
purchased Unit 300 at the auction.

e On March 9, 2026, Mr. Stapley attended his first Association meeting. At that meeting, a $9,000
special assessment was approved to fund deferred maintenance and earthquake insurance. Mr.
Stapley requested a reduction in his assessments and asked for the methodology used to calculate
Unit 300's new ownership percentage.

e Between March 11 and April 1, 2026, Mr. Stapley photographed the parking spaces newly assigned
to Units 300, 406, and 506, which showed that those spaces lacked “reserved” signage and were
still being used as general guest parking.

e  On March 25, 2026, Mr. Stapley submitted his request for an Advisory Opinion to the Office.

Since the dispute remains unresolved, the Office issues this Advisory Opinion pursuant to Utah
Code § 13-79-104.
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ANALYSIS OF QUESTIONS PRESENTED & GOVERNING LEGAL PRINCIPLES

This dispute raises the following legal questions for the Office: (1) What are the requirements for
amending an association’s governing documents?

1. What are the Requirements for Amending an Association’s Governing Documents?

Summary: Utah law caps the homeowner approval required to amend governing documents at 67%,
and this rule applies to all associations regardless of when they were formed. However, an exception
allows a higher threshold when an amendment affects only homeowners' ownership shares in common
areas. Applied here, that exception did not apply because the Amended CC&Rs included changes
beyond common-area interests, such as updates to the foreclosure process and technical statutory
compliance edits, thereby keeping the 67% cap in effect. Because the Association obtained the required
approval, the amendment was validly adopted and enforceable, making the ownership interests and

assessment calculations legally valid and binding against Mr. Stapley.

General Legal Principle: Utah Code § 57-8-39(1)(a)(i) states that “to amend the governing
documents, the governing documents may not require for an amendment adopted after the period of

administrative control, the vote or approval of unit owners with more than 67% of the voting interests.”
Once the period of administrative control ends, Utah Code § 57-8-39(1)(a)(ii) provides that an amendment
“may be adopted by a majority vote of voters, or a greater percentage if required in the declaration, at a

meeting where at least 51% of the voting interests are present.” Therefore, under Utah Code § 57-8-

39(1)(a), once the period of administrative control has ended within an association, at least a majority of
homeowners can approve an amendment to the governing documents, but the percentage cannot exceed
67%. However, Utah Code § 57-8-39(1)(b)(i) provides that “subsection (1)(a) does not apply to an
amendment affecting only the undivided interest of each unit owner in the common areas and facilities, as
expressed in the declaration.” Additionally, Utah Code § 57-8-39(5) states that “this section applies to an
association of unit owners regardless of when the association of unit owners is created.” This subsection

therefore imposes the updated obligations, including the voting restrictions, of Utah Code § 57-8-39 on

all associations regardless of what is contained in their governing documents or when the association was
created, unless the amendment affects only the undivided interest of each unit owner.

Additionally, Utah Code § 57-8-7(2) provides that “each unit owner shall be entitled to an
undivided interest in the common areas and facilities in the percentages or fractions expressed in the
declaration. The declaration may allocate to each unit an undivided interest in the common areas and
facilities proportionate to either the size or par value of the unit.” Based on the statutory language above,
an owner's interest in the common areas and facilities is controlled by the terms of the declaration. While
many associations may elect to base these interests on the size or value of an owner's unit, that method is
not required and is ultimately left to the association. Further, Utah Code § 57-8-7(3) provides that “the
undivided interest of each unit owner in the common areas and facilities as expressed in the declaration

shall have a permanent character and shall not be altered without the consent of two-thirds of the unit
owners expressed in an amended declaration duly recorded.” Utah Code § 57-8-24(2)(b) also states that
“an association of unit owners shall, according to each unit owner’s respective percentage or fractional

undivided interests in the common areas and facilities...except as otherwise provided in the declaration
for unconstructed units, assess the unit owners the property’s common expenses.”

Application to Matter: In this matter, Mr. Stapley argues that the CC&Rs are invalid because
they did not meet the 75% amendment approval threshold outlined in the CC&Rs. He further contends
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that, because the Association and its Governing Documents were created before the change in law, the
requirements of the Original CC&Rs control and the restrictions imposed by Utah Code § 57-8-39 do not
apply. In contrast, the Association argues that the CC&Rs were amended and approved in compliance
with Utah Code § 57-8-39, which applies to the Association, and are therefore valid and enforceable against
all homeowners within the Association. The Association also argues that the Amended CC&Rs were
recorded with the county well before Mr. Stapley purchased the property, and that it was his obligation to
read and understand the assessment requirements and unit ownership interests contained therein before

making the purchase. As discussed above, Utah Code § 57-8-39(5) imposes updated voting restrictions on

the Association regardless of when the Association was created. The question, therefore, is whether Utah
Code § 57-8-39(1)(b) applies to the adoption of the Amended CC&Rs, excusing the maximum 67% and
requiring approval of 75% of the homeowners as contained in the Original CC&Rs.

The Amended CC&Rs, adopted and recorded in December 2025, clearly affect “the undivided
interest of each unit owner in the common areas and facilities” because the ownership percentages of the
individual units changed, and limited common areas were reallocated to provide Mr. Stapley’s unit, as well
as two other units, with a parking space and/or storage closet. However, these changes were not the only
ones made; at a minimum, the foreclosure process was altered to allow the Association to bid on foreclosed
units. Additionally, technical changes were made to the CC&Rs to comply with updates to the
Condominium Ownership Act, which did not affect homeowners' common-area interests. This is critical,
as_Utah Code § 57-8-39(1)(b) only exempts amendments from the 67% maximum if the amendment affects

only the undivided interest of homeowners in the common areas and facilities. Therefore, because the
Amended CC&R included other changes that did not impact these interests, the exemption contained in
Utah Code § 57-8-39(1)(b) does not apply, and the Association was correct in requiring a maximum of
67% of the Association voting interests under Utah Code § 57-8-39(1)(a) for the amendment to pass and
become valid. Accordingly, the Association complied with the requirements of Utah Code § 57-8-39 with

respect to the Amended CC&Rs, and they are enforceable against all property within the Association,
including Unit 300 purchased by Mr. Stapley, as of their recording on December 15, 2025.

Having determined that the voting requirements for amending the Original CC&Rs complied with
Utah law, the remaining question is whether the substantive changes to the Amended CC&Rs were lawful.
As discussed above, the Association may use the statutory baseline to determine ownership based on the
size or par value of each unit. However, this is only one option and is not the only one allowed under the
statute. Ultimately, the interests attributable to each homeowner are dictated by the terms of the Amended
CC&Rs. In this instance, the Association amended the original CC&Rs to change the ownership interests,
among other requirements. This amendment, as discussed above, was validly adopted by the members and
properly recorded upon its approval, which occurred prior to the auction where Mr. Stapley purchased the
property. Accordingly, the ownership interests identified in the Amended CC&Rs were valid at the time
Mr. Stapley purchased the property.

Ultimately, the Association did not violate Utah law in adopting the Amended CC&Rs, which are
enforceable against all units and owners within the Association. Under Utah law, the Association may
apportion interests in the common areas and facilities under the terms of the Governing Documents and
need not follow the method identified in Utah Code § 57-8-7(2). Once those ownership interests are
established in the Governing Documents, assessments and other common expenses are calculated and
apportioned based on those interests pursuant to_Utah Code § 57-8-24(2)(b). As a result, the Association
did not violate Utah law, and the ownership interests and assessment calculations based thereon are

enforceable against Mr. Stapley.
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CONCLUSION

Based on the information provided by the parties and the governing Utah statutes, the Office
concludes as follows:

1. Amending Governing Documents: Utah law caps the homeowner approval required to amend
governing documents at 67%, and this rule applies to all associations regardless of when they were
formed. However, an exception allows a higher threshold when an amendment affects only
homeowners' ownership shares in common areas. Applied here, that exception did not apply
because the Amended CC&Rs included changes beyond common-area interests, such as updates
to the foreclosure process and technical statutory compliance edits, thereby keeping the 67% cap
in effect. Because the Association obtained the required approval, the amendment was validly
adopted and enforceable, making the ownership interests and assessment calculations legally valid
and binding against Mr. Stapley.

Erin Riéer %Jun 25,2026 11:07:35 MDT)

Erin Rider
Director

Office of the Homeowners'

Association Ombudsman
UTAH DEPARTMENT OF COMMERCE
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INFORMATION REGARDING ADVISORY OPINIONS

This document is an Advisory Opinion issued by the Office of the Homeowners’ Association
Ombudsman as an alternative dispute resolution method pursuant to Utah Code § 13-79-104. The Office’s
jurisdiction is limited to alleged violations of state statutes, as outlined in Utah Code § 13-79-103 and Utah
Code § 13-79-104. The opinions here are based on a review of the specific facts provided and may not

correspond with outcomes in other cases where circumstances or laws differ. This opinion is not legal
advice, does not establish an attorney-client relationship, and does not represent the official views of the
State of Utah or the Department of Commerce. All parties are encouraged to seek legal counsel to protect
their interests.

While this Advisory Opinion is not legally binding on any party, it could have potential
consequences if the matter proceeds to litigation. Under Utah law, the opinion and related findings are not
admissible as evidence in court, except for the specific purpose of evaluating attorney fees and costs. If a
cause of action discussed in this opinion is litigated and resolved according to it, the prevailing party may
recover reasonable attorney fees and court costs incurred from the date this opinion was issued. A court
may also impose a civil penalty if it finds that the opposing party knowingly and intentionally violated the
law. The decision to grant such awards rests within the court's discretion.

NOTICE TO ASSOCIATIONS

Condominium Associations must register with the Department of Commerce through the Office
of the Homeowners’ Association Ombudsman under Utah Code § 57-8-13.1, and Community
Associations must register under Utah Code § 57-8a-105. Due to an updated registration system, any

association that registered prior to September 2025 is required to complete a new registration, regardless
of whether they have previously registered with the Department of Commerce. All associations must also
renew their registration annually. Information about this process and the registration application is
available at https://commerce.utah.gov/hoa/new-registration/.
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